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(b) Strikes of State agency staff or 
other government or private personnel 
necessary to the performance of the 
disability determination function; 

(c) Sudden and unanticipated work-
load changes which result from 
changes in Federal law, regulations, or 
written guidelines, systems modifica-
tion or systems malfunctions, or rapid, 
unpredictable caseload growth for a 6- 
month period or longer. 

[56 FR 11021, Mar. 14, 1991] 

§ 404.1675 Finding of substantial fail-
ure. 

A finding of substantial failure with 
respect to a State may not be made un-
less and until the State is afforded an 
opportunity for a hearing. 

HEARINGS AND APPEALS 

§ 404.1680 Notice of right to hearing on 
proposed finding of substantial fail-
ure. 

If, following the mandatory perform-
ance support period and the 3-month 
adjustment period, a State agency 
again falls below two of three threshold 
levels (one being performance accu-
racy) in two consecutive quarters in 
the succeeding 12 months, we will no-
tify the State in writing that we will 
find that the State agency has substan-
tially failed to meet our standards un-
less the State submits a written re-
quest for a hearing with the Depart-
ment of Health and Human Services’ 
Departmental Appeals Board within 30 
days after receiving the notice. The no-
tice will identify the threshold levels 
that were not met by the State agency, 
the period during which the thresholds 
were not met and the accuracy and 
processing time levels attained by the 
State agency during this period. If a 
hearing is not requested, the State 
agency will be found to have substan-
tially failed to meet our standards, and 
we will implement our plans to assume 
the disability determination function. 

[56 FR 11021, Mar. 14, 1991] 

§ 404.1681 Disputes on matters other 
than substantial failure. 

Disputes concerning monetary dis-
allowances will be resolved in pro-
ceedings before the Department of 
Health and Human Services’ Depart-

mental Appeals Board if the issue can-
not be resolved between us and the 
State. Disputes other than monetary 
disallowances will be resolved through 
an appeal to the Commissioner of So-
cial Security, who will make the final 
decision. (See § 404.1627.) 

[56 FR 11021, Mar. 14, 1991] 

§ 404.1682 Who conducts the hearings. 
If a hearing is required, it will be 

conducted by the Department of Health 
and Human Services’ Grant Appeals 
Board (the Board). 

[46 FR 29204, May 29, 1981, as amended at 62 
FR 38452, July 18, 1997] 

§ 404.1683 Hearings and appeals proc-
ess. 

The rules for hearings and appeals 
before the Board are provided in 45 
CFR part 16. A notice under § 404.1680 of 
this subpart will be considered a ‘‘final 
written decision’’ for purposes of Board 
review. 

ASSUMPTION OF DISABILITY 
DETERMINATION FUNCTION 

§ 404.1690 Assumption when we make 
a finding of substantial failure. 

(a) Notice to State. When we find that 
substantial failure exists, we will no-
tify the State in writing that we will 
assume responsibility for performing 
the disability determination function 
from the State agency, whether the as-
sumption will be partial or complete, 
and the date on which the assumption 
will be effective. 

(b) Effective date of assumption. The 
date of any partial or complete as-
sumption of the disability determina-
tion function from a State agency may 
not be earlier than 180 days after our 
finding of substantial failure, and not 
before compliance with the require-
ments of § 404.1692. 

§ 404.1691 Assumption when State no 
longer wishes to perform the dis-
ability determination function. 

(a) Notice to the Commissioner. If a 
State no longer wishes to perform the 
disability determination function, it 
will notify us in writing. The notice 
must be from an official authorized to 
act for the State for this purpose. The 
State will provide an opinion from the 
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State’s Attorney General verifying the 
authority of the official who gave the 
notice. 

(b) Effective date of assumption. The 
State agency will continue to perform 
whatever activities of the disability de-
termination function it is performing 
at the time the notice referred to in 
paragraph (a) of this section is given 
for not less than 180 days or, if later, 
until we have complied with the re-
quirements of § 404.1692. For example, if 
the State is not making disability de-
terminations (because we previously 
assumed responsibility for making 
them) but is performing other activi-
ties related to the disability deter-
mination function at the time it gives 
notice, the State will continue to do 
these activities until the requirements 
of this paragraph are met. Thereafter, 
we will assume complete responsibility 
for performing the disability deter-
mination function. 

[46 FR 29204, May 29, 1981, as amended at 62 
FR 38452, July 18, 1997] 

§ 404.1692 Protection of State employ-
ees. 

(a) Hiring preference. We will develop 
and initiate procedures to implement a 
plan to partially or completely assume 
the disability determination function 
from the State agency under § 404.1690 
or § 404.1691, as appropriate. Except for 
the State agency’s administrator, dep-
uty administrator, or assistant admin-
istrator (or his equivalent), we will 
give employees of the State agency 
who are capable of performing duties in 
the disability determination function 
preference over any other persons in 
filling positions with us for which they 
are qualified. We may also give a pref-
erence in hiring to the State agency’s 
administrator, deputy administrator, 
or assistant administrator (or his 
equivalent). We will establish a system 
for determining the hiring priority 
among the affected State agency em-
ployees in those instances where we are 
not hiring all of them. 

(b) Determination by Secretary of 
Labor. We will not assume responsi-
bility for performing the disability de-
termination function from a State 
until the Secretary of Labor deter-
mines that the State has made fair and 
equitable arrangements under applica-

ble Federal, State and local law to pro-
tect the interests of employees who 
will be displaced from their employ-
ment because of the assumption and 
who we will not hire. 

§ 404.1693 Limitation on State expendi-
tures after notice. 

The State agency may not, after it 
receives the notice referred to in 
§ 404.1690, or gives the notice referred to 
in § 404.1691, make any new commit-
ments to spend funds allocated to it for 
performing the disability determina-
tion function without the approval of 
the appropriate SSA regional commis-
sioner. The State will make every ef-
fort to close out as soon as possible all 
existing commitments that relate to 
performing the disability determina-
tion function. 

§ 404.1694 Final accounting by the 
State. 

The State will submit its final claims 
to us as soon as possible, but in no 
event later than 1 year from the effec-
tive date of our assumption of the dis-
ability determination function unless 
we grant an extension of time. When 
the final claim(s) is submitted, a final 
accounting will be made by the State 
of any funds paid to the State under 
§ 404.1626 which have not been spent or 
committed prior to the effective date 
of our assumption of the disability de-
termination function. Disputes con-
cerning final accounting issues which 
cannot be resolved between the State 
and us will be resolved in proceedings 
before the Departmental Appeals Board 
as described in 45 CFR part 16. 

[46 FR 29204, May 29, 1981, as amended at 62 
FR 38452, July 18, 1997] 

Subpart R—Representation of 
Parties 

AUTHORITY: Secs. 205(a), 206, 702(a)(5), and 
1127 of the Social Security Act (42 U.S.C. 
405(a), 406, 902(a)(5), and 1320a–6). 

SOURCE: 45 FR 52090, Aug. 5, 1980, unless 
otherwise noted. 

§ 404.1700 Introduction. 

You may appoint someone to rep-
resent you in any of your dealings with 
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